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APPLICATION UNDER section 17(8) of W\q Arbitration Act, 1991, S.O. 1991, c. 17
NOTICE OF APPLICATION

TO THE RESPONDENT(S)

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant.

The claim

made by the Applicant appears on the following page.

THIS APPLICATION will come on for a hearing on a date to be set at 10:00 a.m., at 393
University Avenue, Toronto, Ontario, M5G 1E6.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application you or an Ontario lawyer acting
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules ofCivil
Procedure , serve it on the Applicant's lawyer or, where the Applicant does not have a lawyer,
serve it on the Applicant, and file it, with proof of service, in this court office, and you or your
lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve

a copy of the evidence on the Applicant's lawyer or, where the Applicant does not have a lawyer,
serve it on the Applicant, and file it, with proof of service, in the court office where the application
is to be heard as soon as possible, but at least four days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO
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OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date

MAY 0 6 2020

iSSuedby
Registrar

Jerome Giidharry
Address of
court office:

Superior Court of Justice

330 University Avenue, 8th Floor
Toronto ON M5G 1E6

TO:

Alberta Cricket Council
125 Cranfield Gardens SE
Calgary, AB

T3M 1A4

management@albertacricketcouncil.com

AND TO:

Alberta Cricket Association

400 Merganser Drive W
Chestermere AB

T 1 X 1 K5

salmankhanl 1 l@gmail.com
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APPLICATION

1.

The applicant, Cricket Canada, makes application for:

(a)

an Order setting aside an interim (jurisdiction) award made by Arbitrator Janice
Johnston (the "Arbitrator") on April 22, 2020 (the "Jurisdiction Award");

(b)

an Order declaring that the Sports Dispute Resolution Centre of Canada
("SDRCC") has no jurisdiction to hear the dispute;

(c)

an Order, as may be necessary, granting Cricket Canada leave to serve the
respondents outside Ontario with the herein Notice of Application;

(d)

an Order, as may be necessary, validating service by email on the respondents;

(e)

costs of this application, if opposed; and

(f)

such further and other grounds as counsel may advise and this Honourable Court
may permit.

2.

The grounds for the application are:

The Parties

(a)

the applicant, Cricket Canada, is the national governing body for the sport of
Cricket in Canada. It is an incorporated entity under the Canada Not-for-Profit
Corporations Act;

(b)

the respondent, Alberta Cricket Council (the "Non-Member"), is a corporation
incorporated under the Alberta Societies Act;
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(c)

the respondent, Alberta Cricket Association (the "Alberta Member"), is a
corporation incorporated under the Alberta Societies Act;

Background

(d)

Cricket Canada's constitution provides for one category of membership (analogous
to shareholders in a for-profit corporation), being provincial members;

(e)

(f>

the Alberta Member is Cricket Canada's member from the province of Alberta;

in December, 2018, the Non-Member requested that Cricket Canada review and
consider its application for membership;

(g)

Cricket Canada

did

not grant the Non-Member membership

rights

in

its

organization, having regard to the fact that it interpreted its Bylaws as precluding
the Non-Member from applying for membership while the Alberta Member was its
member;

(h)

On November 22, 20 1 9, the Non-Member initiated proceedings before the SDRCC
to resolve a "sports-related dispute" (the "Request"). The gravamen of the Request
was that the Non-Member was dissatisfied with Cricket Canada's consideration of
its membership application;

(i)

the Alberta Member was eventually named as an affected party to the Request. As a
result, it has been named as a respondent to this proceeding;
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The SDRCC Code

(j)

SDRCC is the administrative body that administers the Canadian Sports Dispute
Resolution Code (the "Code");

(k)

the Code requires a two-stage approach to questions of jurisdiction: (i) is this a
"sports-relate dispute"? And (ii) is this a "sports-related dispute" to which the Code
applies?

(i)

the Code defines a "sports-related dispute" as:

(mm) "Sports-Related Dispute" « Differend sportif » means a dispute affecting participation of a
Person in a sport program or a sport organization. Such disputes may include (but are not
limited to) those related to:
(i)

team selection:

(ii) a decision made by a NSO board of directors, a committee thereof or an individual
delegated with authority to make a decision on behalf of a NSO or its board of
directors, which affects any Member of a NSO;

(iii)any dispute affecting participation of a Person in a sport program or a sport
organization, for which an agreement to conduct an SDRCC Mediation. Arbitration or
Med/Arb or use the services of the Resolution Facilitator of the SDRCC has been
entered into by the Parties: and

(iv) any dispute arising out of the application of the Anti-Doping Program;

(m)

even if a matter before the SDRCC is a "sports-related dispute", for the SDRCC to
have jurisdiction, the dispute must be a "sports-related dispute" to which the Code
applies. Again, section 2.1(b) of the Code provides:
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(b)

Subject to Subsection 2.1(c) hereof, this Code applies to a Sports-Related Dispute where
the SDRCC has jurisdiction to resolve the dispute. This Code will therefore apply to any
Sports-Related Dispute:

(i) in relation to which a Mediation. Arbitration or Med/Arb agreement exists between the
Parties to bring the dispute to the SDRCC:
(ii) that tlie Parties are required to resolve through the SDRCC; or

(iii) that the Parties and the SDRCC agree to have resolved using this Code.
(c)

This Code shall not apply to any dispute that a Pane! determines, in its discretion, is not
appropriate to bring before the SDRCC or to a dispute where the Panel determines that
the SDRCC does not have jurisdiction to deal with the dispute.

The Jurisdiction Decision

(n)

initially, Cricket Canada self-represented in response to the Request;

(o)

on February 7, 2020, the Arbitrator directed the parties to deliver submissions to
her in respect of the Request, following which she would determine whether an oral
hearing was required, or, if she could render a decision based on documents and
submissions;

(p)

on February 28, 2020, the Non-Member delivered its submissions;

(q)

on March 7, 2020, Cricket Canada retained counsel;

(r)

on March 23, 2020, Cricket Canada delivered its submissions, challenging the
SDRCC's jurisdiction;

(s)

on April 10, 2020, the Non-Member delivered reply submissions, including with
respect to the SDRCC's jurisdiction;

The Jurisdiction Award

w

on April 22, 2020, the Arbitrator rendered the Jurisdiction Award;
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(u)

the Arbitrator held that Cricket Canada's objection to the Request on the grounds of
jurisdiction was timely;

(v)

the Arbitrator, however, found that the matter before her "certainly sounds like a
'sports-related dispute' to me";

(w)

in finding as she did, the Arbitrator mis-understood the Request that was before
her: properly understood, the Request had nothing to do with participation in sport,
but was a membership dispute. No part of what the Arbitrator was being asked to
determine had anything to do with "sport";

oo

still, even if the Request was in regard to a "sports-related dispute", the Arbitrator

did not consider the second facet of the required jurisdiction analysis, which was to
apply s. 2.1(b) of the Code, and consider whether there was (i) a written agreement
between the parties to bring the dispute to the SDRCC; (ii) a requirement that the
dispute be resolved through SDRCC; or (iii) a consent agreement to use SDRCC to
resolve the dispute;

(y)

had the Arbitrator considered s. 2. 1 (b) of the Code, she could only have concluded
that the Non-Member had no standing to require Cricket Canada, in effect a
stranger to it, to arbitrate;

(z)

the Arbitrator erred by determining she had jurisdiction to hear the dispute;

(aa)

Cricket Canada accordingly submits that the Jurisdiction Award must be set aside;
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Service

(bb)

the Code directs that "the applicable law for Arbitrations shall be the law of the
Province of Ontario and the arbitration legislation in place in Ontario shall be the
law of SDRCC Arbitrations";

(cc)

Ontario is the convenient forum for the herein proceeding, as the applicant's head
office is in Ontario;

(dd)

the respondents subjected themselves to the jurisdiction of the courts of Ontario in
participating in a hearing under the Code, and relies on Rule 17.02(f)(ii) of the

Rules of Civil Procedure for service of the herein Notice of Application without
leave;

(ee)

in the alternative, Ontario has a real and substantial connection to the dispute such
that leave to serve the Respondents outside Ontario should be granted;

(ff)

electronic service is appropriate and should be validated having regard to (i)
COVID-19; and (ii) all matters before the SDRCC were dealt with electronically;

Other

(gg)

s. 17of the Arbitration Act, 1991;

(hh)

as may be disclosed in the affidavit of Marlie Patterson-Earle, to be sworn; and

(ii)

such further and other grounds as counsel may advise and this Honourable Court
may permit.
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3.

The following documentary evidence will be used at the hearing of the application:

(a)

(b)

affidavit of Marlie Patterson-Earle, to be sworn; and

such further and other evidence as counsel may advise and this Honourable Court
may permit.

May 5, 2020
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